
NAVIGATING THE LEGAL LANDSCAPE
Hate speech, freedom of 

expression, discrimination 

and harassment in the 

workplace amid 

polarization in Canada

Sunil Gurmukh

Assistant Dean (EDID) and Assistant Professor

Faculty of Law, Western University



TOPICS

• Context

• Hate speech

• A brief overview of 

• Discrimination in services

• Discrimination and harassment in 
employment

• Off-duty comments of employees on 

social media

• Case studies

• Resources 

ADVERTISEM ENT

Home /   News /   Canada

 

How Toronto law partners —
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find common ground

In these two outspoken advocates, there’s a microcosm of all the tension that has engulfed the Jewish
and Muslim communities in recent weeks, but they still manage to make it work.
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Howard Levitt and Muneeza Sheikh may not agree on the conflict in the middle east b ut they do
agree that people shouldn’t face consequences for speaking out about it.

R.J. Johnston Toronto Star / Toronto Star

By M arco Chown Oved Staf f  Reporter

They’re both outspoken advocates, high-profi le members of  their communities

and tenacious debaters.

She’s Muslim. He’s Jewish.
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CONTEXT Toronto

Unprecedented tensions lead to 'staggering' hate

crime increase: Toronto police chief

Toronto police chief said ant isemit ism makes up 40% of all hate crimes reported in

2023

CBC News · Posted: Nov 23, 2023 10:34 AM EST | Last  Updated: November 23, 2023

Toronto Police Chief Myron Demkiw provided an update Thursday on the city’ s hate crime stat ist ics.

Unprecedented tensions result ing from the I srael-Hamas war have  led to a "staggering" increase

in hate crimes across Toronto, the city's police chief said during a board meet ing on Thursday.

Both the number of I slamophobic or ant i-Palest inian and ant isemit ic hate crimes has risen

signi" cant ly since Oct . 7, Chief Myron Demkiw said. 

Demkiw said there have been 38 reports of ant isemit ic hate crimes and 17 reports of ant i-Muslim

or ant i-Palest inian hate crime since Oct . 7, both numbers represent ing a signi " cant  year-over-

year increase. 

"These alarming t rends in our city, our city which prides itself in our diversity, are the likes of

which we have never seen before," Demkiw said. "To combat  these deeply concerning issues, we

have commit ted a signi " cant  number of resources to address these overall increases."

The 17 I slamophobic or ant i-Palest inian hate crimes reported from Oct . 7 to Nov. 20 represent  a

1,600 per cent  spike year-over-year , Demkiw said.

For reports of ant isemit ic hate crimes, there has been a 192 per cent  increase from Oct . 7 to Nov .

20 compared to the same t ime last  year, Demkiw said, an increase from 13 to 38.

Get more with a free CBC account

Comment  on art icles, stay in the know with our

newslet ters and st ream more on CBC Gem.

Sign I n

Create a free account

He did say, however, that  ant isemit ism makes up 40 per cent  of all hate crimes reported so far in

2023, he said — 129 of 323 total.

'Our reaction is very important': Mosque, rabbi unite to condemn hateful attacks

Hate crime reports up 132% amid I srael-Gaza con ! ict, Toronto police chief says

He says the force's hate crime unit  has been expanded from a team of six to 32. And that  since

Oct . 7, the unit  has made 22 arrests and laid 58 charges.  

Demkiw also noted a large increase in hate-related gra # t i since Oct . 7. He said there were 63

instances of I slamophobic or ant i-Palest inian gra# t i reported from Oct . 7 to Nov. 20 this year,

compared to two in 2022. There were 217 instances of ant isemit ic gra # t i reported during the

t imeframe,  he said, compared to 19 last  year. 

Demkiw did not  provide percentage increases during his remarks, but  based on his " gures that

would mean a 3,050 per cent  increase in I slamophobic or ant i-P alest inian gra# t i and a 1,042 per

cent  increase in ant isemit ic gra# t i.

Jewish high school closes early after bomb threat

He said the number of hate crimes in the city is likely higher than the data shows, as some

people may be reluctant  to report  occurences.

Responding to reports of hate speech can  be complex, Supt . Katherine Stephenson, with Toronto

police's intelligence unit , told reporters after the meet ing.  

"Often what  might  be received as a hate symbol or a hateful chant  on its own does not  always

meet  the threshold of what  is considered to be hate speech, which is a very high threshold in this

count ry," she said. 

Stephenson said the force consults with experts and other organizat ions,  and seeks evidence to

support  a claim something was hate speech. She said police must  present  the at torney general

with the case and receive their consent  before laying a hate speech charge.

Demkiw last  provided an update on Toronto's hate crime stat ist ics on Oct . 19, about  two weeks

after the I srael-Hamas war began. At  that  t ime, he said hate crime reports were up by 132 per

cent .

His update follows a weekend that  saw a Toronto man arrested in connect ion with mult iple hate-

mot ivated assaults, including a Saturday morning at tack on worshippers outside a mosque. On

Friday, a Jewish school closed early because of a bomb threat .

Corrections

A previous version of this story said hate crimes were recorded between Oct . 7 and Nov . 23. The crimes were
recorded between Oct . 7 and Nov. 20.
Nov 23, 2023 12:39 PM ET
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• Increase in reported Antisemitic, anti-Muslim 

and anti-Palestinian hate crimes

• Increase in reports of Antisemitism, Anti-

Palestinian racism and Islamophobia

• Protests, including on university campuses

• Pressure on individuals, foundations and 

grantees to speak out about the conflict in 

Israel and the Occupied Territories

• Concerns about silencing of voices
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Toronto Police Chief Myron Demkiw provided an update Thursday on the city’ s hate crime stat ist ics.

Unprecedented tensions result ing from the I srael-Hamas war have  led to a "staggering" increase

in hate crimes across Toronto, the city's police chief said during a board meet ing on Thursday.
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signi" cant ly since Oct . 7, Chief Myron Demkiw said. 

Demkiw said there have been 38 reports of ant isemit ic hate crimes and 17 reports of ant i-Muslim

or ant i-Palest inian hate crime since Oct . 7, both numbers represent ing a signi " cant  year-over-
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He said the number of hate crimes in the city is likely higher than the data shows, as some
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country," she said. 
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support  a claim something was hate speech. She said police must  present  the at torney general

with the case and receive their consent  before laying a hate speech charge.
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WHAT IS HATE SPEECH?

• Hate speech (whether under criminal or human 
rights law) “has been interpreted fairly strictly in 
Canada in order to avoid encroaching upon 
lawful speech that is merely distasteful, upsetting 
or offensive” 

- Lex Gill for the Public Policy Forum, “The Legal Aspects 
of Hate Speech in Canada” (2020)

• It is a very high standard.  “Hatred connotes emotion of an 
intense and extreme nature that is clearly associated with 
vilification and detestation”

• R v Keegstra, 1990 CanLII 24 (SCC), [1990] 3 SCR 697; 
R v Whatcott, 2023 ONCA 536 (CanLII)



THE ”HALLMARKS OF HATE SPEECH”
The hallmarks include:

• The targeted group is portrayed as a powerful menace that is 
taking control of major institutions of society”

• The targeted group is portrayed as preying upon children, the aged, 
the vulnerable, etc.

• The targeted group is blamed for the current problems in society 
and the world

• The targeted group is portrayed as dangerous or violent by nature

• The speech conveys the idea that members of the targeted group are 
evil

• The targeted group is de-humanized through comparisons to and 
associations with animals, vermin, excrement and other toxic 
substances

• The messages minimize or celebrate past persecution or tragedy 
involving members of the targeted group

Warman v Kouba, 2006 CHRT 50 (CanLII); Saskatchewan Human Rights Commission v Whatcott, 2013 
SCC 11 (CanLII)



DISCRIMINATION IN SERVICES
• Under human rights legislation, foundations 

have an obligation to provide a service 
environment free of discrimination
• Foundations provide services to groups or organizations 

that apply for grants

• Access to public events put on by a foundation may 
constitute a service.  Foundations should not exclude 
people from attending public events based on prohibited 
grounds of discrimination (e.g. race, place of origin) 

• Public statements about the conflict made at a 
foundation or grantee event or on a 
foundation’s website may not constitute a 
service under human rights legislation

• Public statements about opinions on political matters 
are matters at the core of freedom of expression 

Dennison v Pride Toronto, 2014 HRTO 1410 

(CanLII)



DISCRIMINATION AND 
HARASSMENT IN EMPLOYMENT 

• Under human rights legislation, everyone has the right 
to be free from discrimination and harassment in 
employment.  It includes the duty to investigate 

• Employment is interpreted broadly.  It covers volunteers, 
boards of directors and independent contractors

• Harassment is a course of unwelcome physical or verbal 
behaviour based on a prohibited ground (e.g. gender 
identity, disability).  Generally, it is behaviour that persists 
over time, but it can include serious one-time incidents  

• A poisoned work environment is a form of discrimination in 
employment. It may be created when there is persistent 
unwelcome conduct or comments within the organization, which 
may result in a hostile atmosphere for people from equity-
deserving groups.  It can include a serious one-time incident 



OFF-DUTY 
COMMENTS OF 
EMPLOYEES ON 
SOCIAL MEDIA

• Disciplining or terminating an employee 
for their off-duty comments on social 
media about their political beliefs 
regarding the conflict in Israel and the 
Occupied Territories may amount to 
discrimination in certain provinces 

• Political belief is a ground of 
discrimination in eight provinces: 
British Columbia, Manitoba, Québec, 
Prince Edward Island, New Brunswick, 
Nova Scotia, Newfoundland and 
Labrador, and the Yukon

• In British Columbia, Manitoba, 
Québec, and Newfoundland and 
Labrador, human rights legislation 
provides an “expansive definition of 
workplace-based protections for 
employees with respect to their political 
beliefs”



OFF DUTY COMMENTS OF EMPLOYEES ON SOCIAL MEDIA
Circumstances justifying discipline or dismissal include:

1. The employee’s conduct harms the employer’s reputation

2. The employee’s behaviour renders the employee unable to 

perform their duties satisfactorily

3. The employee’s behaviour leads to refusal, reluctance or 

inability of other employees to work with them

4. The employee has been guilty of a serious breach of the 

Criminal Code, human rights legislation or policy thus 

rendering their conduct injurious to the general reputation of 

the employer and its employees, or

5. The employee’s conduct makes it difficult for the employer 

to carry out its function of efficiently managing its work 

and efficiently directing its workforce



SOCIAL MEDIA 
POLICIES

In his book, Social Media and Internet Law, Paul Lomic sets 
outs key considerations employers should consider when 
drafting social media policies:

 Explain what social media is and give examples 

 Specify who is allowed to post on social media on the 
employer’s behalf and prohibit others from doing so

 Specify that the policy covers off-duty social 
networking, and that it is best practice not to identify 
themselves with the employer online and not to discuss 
the workplace and co-workers online

 Remind employees that they may not post content that 
may negatively impact the employer

 Advise employees that their use of social media will be 
monitored

 Advise employees of any consequences for violating 
the policy (i.e. discipline, termination for cause)



CASE STUDIES
Termination for cause re an employee’s off-duty social 

media: York University Staff Association v York University, 

2018 CanLII 41354 (ON LA)

 Involved a laboratory technologist in York’s department of 
physics and astronomy, Nikolaos Balaskas, who was 
terminated for repeatedly posting Antisemitic content on 
Facebook that violated the employer’s policies on hate and 
racism

 The union argued that the grievor did not intend to act in a 
racist manner.  Instead, he holds “strong views about 
Zionism and the state of Israel which are genuinely held 
political beliefs and protected expression, and which are 
not reflective of an animosity toward Jewish people”
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York University fires staffer for
Facebook posts seen as anti-
Semitic

Nikolaos Balaskas blames ‘outside special interest groups’ after blaming ‘Zionists’ for 9/11 and millions
of other deaths.
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Nikolaos Balaskas was fired after his social media posts and comments targeted what were
described as “identifiable groups.”

York University

By Sammy Hudes St aff  Report er., Hina Alam St aff  Report ers

York University red a sta f member on Wednesday for a series of what critics

called anti-Semitic Facebook posts.

In a letter obtained by the Star dated Sept. 14, York informed Nikolaos

Balaskas, a laboratory technologist in its science faculty, that his employment

was terminated following his Facebook posts and comments that “ target

identi able groups”  and “denigrate particular religious faiths including those

of the Jewish faith.”

On Aug. 28, Balaskas shared a photo that stated: “Jewish Bolshevik mass

murderer Genrikh Yagoda was responsible for between 7 and 10 million

deaths. The fact that you’ve never heard of him is exactly why the Jews should

not have total control of  the media.”

He commented on the post: “Pray that these same Zionists, haters of God and

His children, do not succeed in their goal of  bringing about World War I I I .”

Earlier in that month, he reposted a comment in which he accused “Zionists”

of murdering 100 million Christians between 1917-1945 and being responsible

for the terrorist attacks of Sept. 11, 2001.

In a statement to the Star, Balaskas criticized the groups that alerted York to

his online comments. “Although there are some very disturbing allegations of

interference and wrong doing by outside special interest groups that ultimately

led to having me unjustly red, at the moment I  just want to clear my name

and prevent further attacks and damage to York University’s reputation so that

I  can return back to work doing what I  love to do — helping students in the

labs and being there to listen to and support them as their friend,”  he stated.

B’nai Brith Canada reported Balaskas’ social media activity to York in July after

multiple students approached the organization, according to Amanda

Hohmann, national director for B’nai ’s Brith’s League for Human Rights.

“We get calls all the time from York students so it was very heartening to see

that the administration took a step like this, that they’re actually l istening to

our community,”  Hohmann said. “ I t’s a very positive step, especially

considering the history of anti-Semitism and anti-Israel sentiment on campus

at York in the last number of years.”

In its letter to Balaskas, the university referenced a meeting he attended Sept.

8, during which he said he regretted if  his posts “ impacted York sta f or

students”  but that he does not view them as “hate posts.”

“You acknowledged that some of your posts have been deemed disturbing, and

that your response is that persons are not forced to read these posts,”  the letter

states.

York had previously suspended Balaskas three times, including a 10-day

suspension in September 2015, according to the letter, which didn’t specify the

causes of his previous disciplines.
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TDSB rejects finding that trustee breached code of
conduct in criticizing antisemitic materials

Joshua Freeman, CP24.com Journalist

@Josh_F

Published Wednesday, December 8, 2021 3:52PM EST

Last Updated Wednesday, December 8, 2021 11:28PM EST

Toronto District School Board trustees have voted to reject the finding of a report that one

of their fellow trustees breached the code of conduct by speaking out in a 'discriminatory'

way against a packet of information distributed to some teachers which in part included

links to websites promoting antisemitism and terrorism.

The complaint against Ward 5 Trustee Alexandra Lulka goes back to May when she

discovered that a staff member serving as a student equity program advisor with the TDSB

had used an opt-in email distribution list on gender-based violence to send out an

information package for teachers about the Israeli-Palestinian conflict.

The package of resources and articles for the classroom went out to about 1,700 people

who regularly receive the mailouts and was meant to provide a Palestinian-centered view

of the conflict.

After the mailouts were distributed, Lulka, who is Jewish, posted a statement on Twitter

and Facebook expressing concern about some of the content and demanded an

investigation.

“I was deeply disturbed to recently discover that virulently anti-Israel and even antisemitic

materials were distributed to TDSB teachers through an opt-in list by a TDSB employee,”

she wrote.

“I was outraged to discover that some of this material justifies suicide bombings and other

forms of terrorism. This is reprehensible. These materials were provided by an employee

from the TDSB equity department, the very department that should be countering

antisemitism and violence, not fanning the flames.”

She said she would work “to ensure that none of these hateful materials ever see the

inside of a TDSB classroom.”

After receiving formal complaints against Lulka for the post, the integrity commissioner

hired an independent human rights investigator to carry out a month-long probe of the

tweet.

The investigator conducted interviews and reviewed some resources in the mailouts, but

did not include a review of all the linked materials as the integrity commissioner had asked,

according to her report.

The integrity commissioner, leaning on the analysis of the independent investigator,

eventually found that Lulka’s Twitter statement “fell within the TDSB definition of being

discriminatory” in a 50-page report released this week.  

The investigator hired by the integrity commissioner found that the effects of Lulka’s

comments could be considered discriminatory because they might “perpetuate harmful

anti-Muslim and anti-Palestinian tropes by tying generally pro-Palestinian discourse to

antisemitism and violence.”

The investigator reasoned that “equating pro-Palestinian materials with support or

justification for suicide bombings and terrorism similarly may perpetuate the dangerous and

harmful stereotype which views Muslims, and particularly Palestinian Muslims, ‘as violent,

aggressive, threatening, supportive of terrorism and engaged in a 'clash of civilizations.'’”

The report found no problem with most of the content included in the package.

But while the TDSB human rights office (HRO) concluded that much of the material in the

mailout was not antisemitic, it did find that a number of links were "problematic and could

be reasonably considered to contain antisemitic materials and seen to be contributing to

antisemitism.”

A review by the HRO found that the material at some of the links dismissed the connection

of Jewish people to the land and notes that suicide bombings are a legitimate means of

resistance.

The HRO also found that “some of the materials contained in the links support the use  of 

violence  and  terrorism  against  Israeli  Jews;  specifically,  including  a  link  to  the

website of the Popular Front for the Liberation of Palestine (a group that is currently on

Canada’s Listed Terrorist Entities).”

The HRO concluded that "only three" resources shared in the package "could reasonably

be considered to contain anti-semitic material, references, or allusions."

However the integrity commissioner expressed concern in the report “that the HRO has a

very limited view of the definition of antisemitism, an incorrect definition of certain terms in

the Jewish narrative, including ‘Zionist’, which is painted incorrectly and pejoratively.”

She noted that even if the mailing list was opt-in, teachers and students “should not be

required to read through patently antisemitic materials, even if those are found in a subset

of the materials in a link that is constantly being updated.”

Ultimately, the report found that Lulka “is no more an Islamophobe than the staff person

(who sent the mailout) is anti-Semitic.”

The integrity commissioner cleared Lulka of two out of the three complaints brought against

her over the tweet, but recommended censure for the finding of discrimination for having

characterized the whole package of materials in a negative way.

At a board meeting Wednesday evening, the trustees rejected the commissioner's finding

that Lulka breached the TDSB's Code of Conduct by a vote of 10-7.

The report drew mixed response ahead of the vote.

Jewish groups slammed the censure recommendation in the report.

“It is astonishingly unreasonable to compel a Jewish trustee calling out Jew-hatred to also

highlight positive elements in the resources,” Centre for Israel and Jewish Affairs Vice-

President Noah Shack said in a statement released Tuesday. “The recommendation to

censure her for not doing so is misguided and must be rejected. Punishing Trustee Lulka is

contrary to the values of an educational institution purporting to engender learning and

mutual respect.”

He also called for “unequivocal condemnation” for any board staff who promote material

that may support antisemitism or terrorism.

Meanwhile in a statement on Twitter, the National Council of Canadian Muslims urged its

members to lobby their trustees for a censure.

“The findings raise a number of serious concerns about anti-Palestinian racism and

Islamophobia,” the group said.

In a statement to CP24 earlier in the week, TDSB spokesperson Ryan Bird said hate has

no place at the school board in any form.

“Hate in all its forms, including antisemitism, has no place at the Toronto District School

Board and staff continue to develop resources and professional learning to confront it,” Bird

said. “Trustees will consider the recommendations of the Integrity Commissioner – an

independent third party who investigates code of conduct complaints – during the next

regular board meeting.”
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Toronto District School Board trustees have voted to reject the finding of a report that one

of their fellow trustees breached the code of conduct by speaking out in a 'discriminatory'

way against a packet of information distributed to some teachers which in part included

links to websites promoting antisemitism and terrorism.

The complaint against Ward 5 Trustee Alexandra Lulka goes back to May when she

discovered that a staff member serving as a student equity program advisor with the TDSB

had used an opt-in email distribution list on gender-based violence to send out an

information package for teachers about the Israeli-Palestinian conflict.

The package of resources and articles for the classroom went out to about 1,700 people

who regularly receive the mailouts and was meant to provide a Palestinian-centered view

of the conflict.

After the mailouts were distributed, Lulka, who is Jewish, posted a statement on Twitter

and Facebook expressing concern about some of the content and demanded an

investigation.

“I was deeply disturbed to recently discover that virulently anti-Israel and even antisemitic

materials were distributed to TDSB teachers through an opt-in list by a TDSB employee,”

she wrote.

“I was outraged to discover that some of this material justifies suicide bombings and other

forms of terrorism. This is reprehensible. These materials were provided by an employee

from the TDSB equity department, the very department that should be countering

antisemitism and violence, not fanning the flames.”

She said she would work “to ensure that none of these hateful materials ever see the

inside of a TDSB classroom.”

After receiving formal complaints against Lulka for the post, the integrity commissioner

hired an independent human rights investigator to carry out a month-long probe of the

tweet.

The investigator conducted interviews and reviewed some resources in the mailouts, but

did not include a review of all the linked materials as the integrity commissioner had asked,

according to her report.

The integrity commissioner, leaning on the analysis of the independent investigator,

eventually found that Lulka’s Twitter statement “fell within the TDSB definition of being

discriminatory” in a 50-page report released this week.  

The investigator hired by the integrity commissioner found that the effects of Lulka’s

comments could be considered discriminatory because they might “perpetuate harmful

anti-Muslim and anti-Palestinian tropes by tying generally pro-Palestinian discourse to

antisemitism and violence.”

The investigator reasoned that “equating pro-Palestinian materials with support or

justification for suicide bombings and terrorism similarly may perpetuate the dangerous and

harmful stereotype which views Muslims, and particularly Palestinian Muslims, ‘as violent,

aggressive, threatening, supportive of terrorism and engaged in a 'clash of civilizations.'’”

The report found no problem with most of the content included in the package.

But while the TDSB human rights office (HRO) concluded that much of the material in the

mailout was not antisemitic, it did find that a number of links were "problematic and could
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antisemitism.”
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The HRO concluded that "only three" resources shared in the package "could reasonably

be considered to contain anti-semitic material, references, or allusions."

However the integrity commissioner expressed concern in the report “that the HRO has a

very limited view of the definition of antisemitism, an incorrect definition of certain terms in

the Jewish narrative, including ‘Zionist’, which is painted incorrectly and pejoratively.”

She noted that even if the mailing list was opt-in, teachers and students “should not be

required to read through patently antisemitic materials, even if those are found in a subset

of the materials in a link that is constantly being updated.”

Ultimately, the report found that Lulka “is no more an Islamophobe than the staff person

(who sent the mailout) is anti-Semitic.”

The integrity commissioner cleared Lulka of two out of the three complaints brought against

her over the tweet, but recommended censure for the finding of discrimination for having

characterized the whole package of materials in a negative way.

At a board meeting Wednesday evening, the trustees rejected the commissioner's finding

that Lulka breached the TDSB's Code of Conduct by a vote of 10-7.

The report drew mixed response ahead of the vote.

Jewish groups slammed the censure recommendation in the report.

“It is astonishingly unreasonable to compel a Jewish trustee calling out Jew-hatred to also

highlight positive elements in the resources,” Centre for Israel and Jewish Affairs Vice-

President Noah Shack said in a statement released Tuesday. “The recommendation to

censure her for not doing so is misguided and must be rejected. Punishing Trustee Lulka is

contrary to the values of an educational institution purporting to engender learning and

mutual respect.”

He also called for “unequivocal condemnation” for any board staff who promote material

that may support antisemitism or terrorism.

Meanwhile in a statement on Twitter, the National Council of Canadian Muslims urged its

members to lobby their trustees for a censure.

“The findings raise a number of serious concerns about anti-Palestinian racism and

Islamophobia,” the group said.

In a statement to CP24 earlier in the week, TDSB spokesperson Ryan Bird said hate has

no place at the school board in any form.

“Hate in all its forms, including antisemitism, has no place at the Toronto District School

Board and staff continue to develop resources and professional learning to confront it,” Bird
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